Introduction to North Carolina’s Amateur Radio Antenna Legislation
The proliferation of cell phone towers built since the 1980’s has caused many county and city governments to pass zoning laws that unintentionally restrict the ability of radio amateurs to install effective antenna systems.  In 1985, at the ARRL’s request, the Federal Communications Commission issued Memorandum Opinion and Order PRB-1.   In PRB-1 the FCC pre-empted local zoning laws that did not make “reasonable accommodation” for amateur radio antennas.  The PRB-1 pre-emption has been used effectively to change zoning laws all over the country, but it has required significant effort on the part of radio amateurs who have had to deal with this issue one jurisdiction at a time.  Many local zoning boards don’t give FCC regulations adequate consideration when making zoning decisions and across the county amateurs have found that state laws are a more effective tool for influencing local zoning regulations.  So beginning in the 1990’s, amateurs began lobbying for legislation that would place PRB-1-type language into their state laws.  Today 25 states have passed amateur radio antenna legislation and five, including North Carolina, go beyond the FCC’s original PRB-1 language to specify heights below which local governments should not have unreasonably restrictive regulations.   
On June 24, 2007 Governor Mike Easley signed North Carolina House Bill 1340, “An Act…..Requiring City and County Ordinances Regulating Antennas to Reasonably Accommodate Amateur Radio Communications.”  The legislation went into effect on October 1, 2007.  Former Wilmington Mayor Hamilton Hicks, KB4HR was the catalyst behind this legislation and the bill was written by the Director of  Bill Drafting for the NC Legislature, Gerry Cohen, N4GC.  

This document and the accompanying information is intended to provide North Carolina radio amateurs with background information on the legislation and provide some of my personal insights on the issue.  It is not intended to provide legal advice and hams should consult an attorney before making any legal decisions.

What it does – and what it doesn’t do!
H1340 states that “health, safety, or aesthetic considerations that regulate the placement, screening, or height of the antennas or support structures of amateur radio operators must reasonably accommodate amateur radio communications and must represent the minimum practicable regulation necessary to accomplish the purpose of the city [or county]. A city [or county] may not restrict antennas or antenna support structures of amateur radio operators to heights of 90 feet or lower unless the restriction is necessary to achieve a clearly defined health, safety, or aesthetic objective of the city." The new bill does NOT apply to deed restrictions and restrictive covenants, which are frequent obstacles in neighborhoods with homeowners associations (HOA’s).  Some personal comments on dealing with covenants and restrictions are included later in this document.  Also note that H1340 doesn’t say counties and municipalities can’t regulate Amateur Radio towers.   In order to avoid opposition from local government leaders, the bill text is intentionally vague and gives a local zoning board significant discretion in the area of tower regulation.  But zoning restrictions must represent the “minimum practicable regulation”.  What is considered “minimum practicable regulation” isn’t specified and it’s left for you to negotiate this with your local authorities.
Next Steps

Most of us aren’t familiar with the tower restrictions in our city or county until we begin planning the installation of our own tower.  But the passage of H1340 gives us an opportunity to review the zoning regulations in our communities and identify those which aren’t consistent with the intent of the North Carolina PRB-1 bill.   Since zoning is inherently a local issue, it is the responsibility of local clubs to make the next move.  You can help make your community more “ham radio friendly” by organizing a group effort to get offending zoning laws changed.  The clubs and ARES organizations in your community could form a joint committee responsible for reviewing the regulations and negotiating changes with your government officials.  A polite and well organized group effort will probably be more effective than several uncoordinated individual efforts.  Your club can get a copy of the applicable regulations in your area by visiting your city or county planning office.  A good relationship and some friendly discussions with your town or county planner will help you identify any issues and provide insight on how to request changes.  Don’t underestimate the value of having the support of your local emergency management officials during these negotiations.  Our success with H1340 was based on our ability to provide emergency communications to our communities, so having an active ARES organization and a good relationship with county EM can be a significant asset.  Of course, there’s always a potential that you and the zoning board will disagree on what’s “reasonable” and this could eventually lead to litigation.  This means a judge would decide if the zoning official’s decision is consistent with the intent of H1340.  According to the ARRL’s Dan Henderson, N1ND, most court decisions around the FCC’s PRB-1 pre-emption have been favorable for hams who requested modest antenna installations. 
In the words of PRB-1, what represents “reasonable accommodation” or as H1340 states, what is “minimum practical regulation”?   Regulations that arbitrarily limit the height of all amateur antenna towers to something less than 90 feet, or completely prohibit amateur towers would violate the intent of H1340.  Zoning boards can specify how close to a property line towers can be installed, as long as the distance is reasonable.  Rules that say a tower must be its own height away from a property line is reasonable, since it insures that the tower can only fall on your own property.  But saying the tower must be twice its height away from the property line is excessive.  A requirement that you erect only a monopole-type tower might be unreasonable, considering the extra cost and reduced capability of these towers.  But a regulation stipulating the tower should be painted brown for aesthetic reasons might be ok.   Local governments can’t put unreasonable burdens on amateurs applying for towers, even if the towers are allowed.  An expensive “special use” permit shouldn’t be required nor should a zoning hearing be needed.  For some insight on what restrictions have been allowed under PRB-1, consult Dan Henderson, N1ND at ARRL headquarters (n1nd@arrl.org).
Deed Restrictions and Covenants
Deed restrictions, restrictive covenants and home owner “architectural review” committees have been the bane of radio amateurs since the 1980’s.  These restrictions are considered part of a private contract and you voluntarily agreed to abide by them when you bought the restricted property.  Of course, almost every subdivision developed in the past 20 years either prohibits antennas explicitly or requires that “structures” be approved by a neighborhood committee.  Unfortunately, the North Carolina antenna bill, as well as the FCC’s PRB-1 ruling, only applies to municipal and county zoning laws and they aren’t much help with restrictive covenants.  Here are some suggestions on how to deal with the issue of restrictive covenants.  These ideas are based on my own experience and shouldn’t be considered legal advice.

It’s best if you can find a house on property with few restrictions.  Some houses aren’t in an organized subdivision at all and are restricted only by the local zoning laws, which H1340 will address.  Subdivisions developed in the 1970’s and earlier are likely to have fewer restrictions than newer neighborhoods.   Tell your realtor your requirements and ask for copies of all covenants and deed restrictions attached to the property.  Have an attorney review these documents and identify the risk that you will not be allowed to install your tower, or be sued by your neighbors after the tower is installed.   
In 1998, after looking for almost a year, I found a vacant lot in a subdivision that was developed in 1978.  There were no explicit restrictions on antennas, but the covenants did require the “developer” to review plans for the construction of any “structures”.    There were no provisions made for a permanent homeowners association and architectural review was not delegated to a neighborhood committee.  The developer completed their work in the subdivision in the mid-80’s and while one was deceased his partner was elderly and retired.  Over the years some of the explicit prohibitions in the covenants, such as one against gravel driveways, had been violated without consequence.   So although I couldn’t get official “approval” from anyone for my tower (and there’s always the risk that in our litigious society a neighbor could sue me), my very conservative attorney felt there was little risk that the deed restrictions would cause problems.  So I closed on the property and I’ve been enjoying my 71 foot crank-up tower in Mooresville for six years! 
You may still be allowed to install your tower on property with restrictive covenants if you can obtain the approval of the individual or committee specified in the covenants.   This will require negotiating leverage and your position is never better than BEFORE you buy the property.  Make sure any offer you make on a property is contingent on prior approval of your tower installation.  If the current owner is motivated to sell, they should be willing to get the approval for you.  You might have the best chance in a new neighborhood where you’re buying from a developer who still has architectural control.  If he really wants to sell the lot or house to you, you can negotiate for prior approval for your antennas.    I know of several North Carolina hams who have successfully negotiated modest tower installations with a developer before closing a deal.  The key is to get the approval before you buy the property, while you still have negotiating leverage.   If you’re shopping in the Charlotte area, consider a subdivision under development by Trotter Builders.  The president of Trotter Builders is Paul Trotter, AA4ZZ!
If you already live in a restricted subdivision with a powerful homeowner’s association, expect a significant challenge.  While you and I think a well designed antenna tower is beautiful, your neighbors may not agree and getting their permission to install your antennas will be difficult.  Neighborhood associations are generally risk averse about anything they perceive will affect the value of their property.   A ham in the Charlotte area got elected to his neighborhood architectural review committee and swapped approval favors with others on the committee to get his tower approved.  You can always remind your neighbors that in the event of a major disaster, your ham station will likely be their only communications with the outside world.  Leave a copy of the ARRL’s “Emergency Radio” brochures on every door step.  Help your homeowner’s association develop a neighborhood emergency response plan, with your tower and ham station a key component.  Explain to your neighbors that the state of North Carolina and the FCC think that Amateur Radio is so important they prohibit the city or county from passing laws that prohibit amateur radio antennas.   
ARRL’s Volunteer Counsel Program

The ARRL sponsors a volunteer counsel program for attorneys who are willing to help radio amateurs with tower or RFI-related legal issues.  The first consultation with a volunteer counsel is generally free, but attorneys provided advice for a living and amateurs should not expect free or reduced costs services.  
Volunteer counsels in North Carolina are listed below:

Scott E. Allen, KG4QHE
PO Box 1677
Raleigh, NC   27602
Day Phone: 919-821-1860
Evening Phone: 919-772-7465
Fax: 919-821-1816
Year admitted to bar: 1994
States licensed in: NC
Areas of Specialization: Civil Litigation, Family Law, Wills and Estates 

Edward Thomas Brady, KE4GKA
325 Green St.
Fayetteville, NC   28301
Day Phone: (910) 323-5600
Fax: (910) 323-5696
Email address: bradylaw@hotmail.com
Year admitted to bar: 1978
States licensed in: NC, GA, DC
Areas of Specialization: Litigation

Charles R Gould, K4VC
103 Outrigger Rd
New Bern, NC   28562-8845
Day Phone: (919)633-3178

David M Rouse, KF4FBT
PO Box 1816
Goldsboro, NC   27533-1816
Day Phone: (919)736-2440 
Other Resources
ARRL’s PRB-1 Web Page:  An excellent guide to antenna legislation, including guidelines on how to cope with property Covenants, Conditions and Restrictions (CCR’s) 

http://www.arrl.org/FandES/field/regulations/PRB-1_Pkg/
North Carolina Section Web Page:  Includes a downloadable copy of H1340 and a PowerPoint presentation on N4IB’s tower installation project.

http://www.ncarrl.org/
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